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Department’s authority pursuant to 8
U.S.C. 1184(c).

§503.17 Document retention require-
ments of H-2B employers.

(a) Entities required to retain docu-
ments. All employers filing an Applica-
tion for Temporary Employment Certifi-
cation requesting H-2B workers are re-
quired to retain the documents and
records proving compliance with 20
CFR part 655, Subpart A and this part,
including but not limited to those spec-
ified in paragraph (c) of this section.

(b) Period of required retention. The
employer must retain records and doc-
uments for 3 years from the date of cer-
tification of the Application for Tem-
porary Employment Certification or from
the date of adjudication if the Applica-
tion for Temporary Employment Certifi-
cation is denied or 3 years from the day
the Department receives the letter of
withdrawal provided in accordance
with 20 CFR 655.62.

(c) Documents and records to be re-
tained by all employer applicants. All
employers filing an H-2B Registration
and an Application for Temporary Em-
ployment Certification must retain the
following documents and records and
must provide the documents and
records in the event of an audit or in-
vestigation:

(1) Documents and records not pre-
viously submitted during the registra-
tion process that substantiate tem-
porary need;

(2) Proof of recruitment efforts, as
applicable, including:

(i) Job order placement as specified
in 20 CFR 655.16;

(ii) Advertising as specified in 20 CFR
6565.41 and 655.42;

(iii) Contact with former U.S. work-
ers as specified in 20 CFR 655.43;

(iv) Contact with bargaining rep-
resentative(s), copy of the posting of
the job opportunity, and contact with
community-based organizations, if ap-
plicable, as specified in 20 CFR
6565.45(a), (b) and (c); and

(v) Additional employer-conducted
recruitment efforts as specified in 20
CFR 655.46;

(3) Substantiation of the information
submitted in the recruitment report
prepared in accordance with 20 CFR
655.48, such as evidence of nonapplica-
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bility of contact with former workers
as specified in 20 CFR 655.43;

(4) The final recruitment report and
any supporting resumes and contact in-
formation as specified in 20 CFR 655.48;

(5) Records of each worker’s earnings,
hours offered and worked, and other in-
formation as specified in §503.16(i);

(6) If appropriate, records of reim-
bursement of transportation and sub-
sistence costs incurred by the workers,
as specified in §503.16(j).

(7) Evidence of contact with U.S.
workers who applied for the job oppor-
tunity in the Application for Temporary
Employment Certification, including doc-
uments demonstrating that any rejec-
tions of U.S. workers were for lawful,
job-related reasons, as specified in
§503.16(1);

(8) Evidence of contact with any
former U.S. worker in the occupation
and the area of intended employment
in the Application for Temporary Em-
ployment Certification, including docu-
ments demonstrating that the TU.S.
worker had been offered the job oppor-
tunity in the Application for Temporary
Employment Certification, as specified in
§503.16(w), and that the U.S. worker ei-
ther refused the job opportunity or was
rejected only for lawful, job-related
reasons, as specified in §503.16(r);

(9) The written contracts with agents
or recruiters, as specified in 20 CFR
6565.8 and 655.9, and the list of the iden-
tities and locations of persons hired by
or working for the agent or recruiter
and these entities’ agents or employ-
ees, as specified in 20 CFR 655.9;

(10) Written notice provided to and
informing OFLC that an H-2B worker
or worker in corresponding employ-
ment has separated from employment
before the end date of employment
specified in the Application for Tem-
porary Employment Certification, as spec-
ified in §503.16(y);

(11) The H-2B Registration, job order,
and the Application for Temporary Em-
ployment Certification,

(12) The approved H-2B Petition, in-
cluding all accompanying documents;
and

(13) Any collective bargaining agree-
ment(s), individual employment con-
tract(s), or payroll records from the
previous year necessary to substan-
tiate any claim that certain incumbent
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workers are not included in cor-
responding employment, as specified in
§503.4.

(d) Awailability of documents for en-
forcement purposes. An employer must
make available to the Administrator,
WHD within 72 hours following a re-
quest by the WHD the documents and
records required under 20 CFR part 655,
Subpart A and this section so that the
Administrator, WHD may copy, tran-
scribe, or inspect them.

§503.18 Validity of temporary labor
certification.

(a) Validity period. A temporary labor
certification is valid only for the pe-
riod of time between the beginning and
ending dates of employment, as ap-
proved on the Application for Temporary
Employment Certification. The certifi-
cation expires on the last day of au-
thorized employment.

(b) Scope of wvalidity. A temporary
labor certification is valid only for the
number of H-2B positions, the area of
intended employment, the job classi-
fication and specific services or labor
to be performed, and the employer
specified on the approved Application
for Temporary Employment Certification.
The temporary labor certification may
not be transferred from one employer
to another unless the employer to
which it is transferred is a successor in
interest to the employer to which it
was issued.

§503.19 Violations.

(a) Types of violations. Pursuant to
the statutory provisions governing en-
forcement of the H-2B program, 8
U.S.C. 1184(c)(14)(A), a violation exists
under this part where the Adminis-
trator, WHD, through investigation,
determines that there has been a:

(1) Willful misrepresentation of a ma-
terial fact on the H-2B Registration, Ap-
plication for Temporary Employment Cer-
tification, or H-2B Petition;

(2) Substantial failure to meet any of
the terms and conditions of the H-2B
Registration, Application for Temporary
Employment Certification, or H-2B Peti-
tion. A substantial failure is a willful
failure to comply that constitutes a
significant deviation from the terms
and conditions of such documents; or
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(3) Willful misrepresentation of a ma-
terial fact to the Department of State
during the visa application process.

(b) Determining whether a violation is
willful. A willful misrepresentation of a
material fact or a willful failure to
meet the required terms and conditions
occurs when the employer, attorney, or
agent knows its statement is false or
that its conduct is in violation, or
shows reckless disregard for the truth-
fulness of its representation or for
whether its conduct satisfies the re-
quired conditions.

(c) Determining whether a violation is
significant. In determining whether a
violation is a significant deviation
from the terms and conditions of the
H-2B Registration, Application for Tem-
porary Employment Certification, or H-2B
Petition, the factors that the Adminis-
trator, WHD may consider include, but
are not limited to, the following:

(1) Previous history of violation(s)
under the H-2B program;

(2) The number of H-2B workers,
workers in corresponding employment,
or U.S. workers who were and/or are af-
fected by the violation(s);

(3) The gravity of the violation(s);

(4) The extent to which the violator
achieved a financial gain due to the
violation(s), or the potential financial
loss or potential injury to the work-
er(s); and

(56) Whether U.S. workers have been
harmed by the violation.

(d) Employer acceptance of obligations.
The provisions of this part become ap-
plicable upon the date that the employ-
er’s Application for Temporary Employ-
ment Certification is accepted. The em-
ployer’s submission of and signature on
the approved H-2B Registration, Appen-
dix B of the Application for Temporary
Employment Certification, and H-2B Peti-
tion constitute the employer’s rep-
resentation that the statements on the
forms are accurate and that it knows
and accepts the obligations of the pro-
gram.

§503.20 Sanctions and remedies—gen-
eral.

Whenever the Administrator, WHD
determines that there has been a viola-
tion(s), as described in §503.19, such ac-
tion will be taken and such proceedings
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